The critical  issue  presented  in  this  case  is  whether  or   mil:   llu-  we.ldlnj.
machine in question was located inby the last open crosscut:  as  al..l.e,;<Ml   by
the  inspector on  the  face of  the citation which he issued.      I >"   1 .-fit: i.mony
presented  by  the  inspector and  respondent's witness   MUehel.l.   h.di.eales   ,-i
conflict as  to where they believed  the welder was actually   located.      Hie
inspector's  testimony reflects  that it was located  in  return air,   while   t he
testimony of Mr.  Mitchell  reflects   that  it was   located   In   Intake  air.      Hie
critical question, however,  is whether it wan located  Inby  the   I as I.   open
crosscut as  that  term is generally understood and defined   in   l.lie in In hi}-,
community.     If the welder was  inby  the last open crosscut,   then  a  violation
occurred;  if it was not,   there is no violation.

The condition or practice stated  in  the  citation  Issued   by   lns|>erlnr
Hinkle makes no reference  to  the fact  that  the welder  In quest. I.on  was
located in a return air entry.     The inspector simply  nl.ali'ji   l:hai.   It   was
located  "inby the last open crosscut."     It  seems   obvious   t:o me   I.hat    t lie
reason  Inspector Hinkle  failed  to Include  the  fae.l:   thai:   l.he  welder   wan
located in return air on  the  face of  the citation is  the   f:m:t   dial    tin-
standard makes no mention of any such prohibition.     In  this  Instance,
Inspector Hinkle conceded  that  he  issued   the  citation  beeaiiMe   the   welder
was  located  In a return air entry contrary  to  the  policy  staled   in   1'lie
inspector's guidelines.

The condition or practice cited  by Mr.   Hinkle on   the   I'aee  uf   I lie  e. I Ca-
tion which he issued makes no  reference or allocation  to  the   lad    thai    l.he
welder in question was located  in return air.     It   simply  til ate.-:   that    i I.  was
"inby the last open crosscut."    However,   the lanjiunije contained   In   t lie
Inspector's Manual  policy statement  prohibit!)  such equipment,   from  behij1,
operated  in a return entry _o_r in or inby  the. last  open crosscut .     These
prohibitions are stated in the alternative,   and  unlens   they mean   I he  same
thing,  MSHA may not rely on one to support  the other.     In   this  ear.e,   the
terms are not synonymous  since  the Inspector  testified  dial.   In any   neellon
in a room and pillar-mining system intake air is  not: always   Inby   the   last
open crosscut,   and  that once  the intake air leave.'!   die   last   open  erosseul,
it becomes return air  (Tr.  67).

It is well settled  that  inspectors'   guidellmiH and matuia.li)  do  not.   have
the status of official mandatory regulatory safety standards.     Kaiser  lit,eel
Corporation,   3  IBMA 489,  498  (1974);   .Kin^ Knob Coal   Company,   inc.,   WKVA
79-360  (June 29,   1981).     The "policy"  statWanT'liui'truct.lnj',  innpeei.ors   Co
issue citations citing section 75.503 when they  find  nonperml ss Ihle  elec-
tric face equipment operating in a return entry IH an expansion of   l.he
clear statutory language limiting such violations   to  equipment:  observed
operating  in or inby the last QJ^njinisjKMit.     MKI1A IIUH cited   no nul.1mr.Uy,
short of formal rulemaking under  the Act,   legally aiiLliorl/.Inj-   such  an
amendment or expansion of a mandatory statutory standard   thnmj'li  the  publi-
cation of "policy"  statements.     Since the policy  stnturnout   in  fitnted   In   Che
alternative,   an Inspector could use it  to cite a violation of  Hec.tl.on 7,'j.'iO:i
if he observes non-permissible electric face equipment in or  inby   die  last
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